How to be an Expert Witness

By L.E. & F.A. Rozovsky

With the increasing amount of litigation in our soci-
ety, the operating room nurse is bound to become in-
volved in the judicial system. The nurse will become
involved in two ways. The first is as a witness for the
purpose of advising the court what was seen and what
was done. The second is as an outside expert to give
the court professional advice.

What does an Expert Witness do ?

The difference between the ordinary witness and
the expert witness is that the ordinary witness simply
reports in response to questions by lawyers on the
facts. The expert is a professional advisor who pres-
ents not facts, but opinions. The expert is from outside
and may not be aware of the facts first hand.

Lawyers are becoming increasingly aware of the
value of the expert nursing witness and are looking for
nurses who can fulfill this role. '

The expert is primarily retained as a consultant to
advise either counsel for the plaintiff or counsel for the
defendant. This may result in meetings with counsel
and the drafting of a report. The most common use of
the expert nursing witness is to comment on whether
appropriate nursing care was performed. On this basis,
the court determines whether the defendant was neg-
ligent or not. The question is whether the defendant
lived up to reasonable nursing standards. The expert
is first asked to determine what the reasonable stan-
dards are in the circumstances, and secondly whether
the defendant met those standards.

Frequently more than one expert is retained. Each
side will have their own experts. The views expressed
by those experts may differ. The difference may be
due to differing assumptions upon which those opin-
ions were based, or the opinions being matters of
judgment are simply different. The court is then
forced to choose which view will be applied to the
case before it. The fact that the court does not accept
the views of one expert does not mean that the expert
is not competent.

Experts is not retained because of their expertise in
performing their professional tasks. They are retained
because they are experts in having knowledge about
the opinions which they are asked to express.

On being contacted by a lawyer for an expert opin-
ion, the first thing to remember is that the relationship
must be completely professional. The relationship

should be set out in a letter. The letter must make clear
a number of factors. The first is that the duties of the
expertare to be outlined. Is a written report required?
Will there be meetings with the lawyer? Will travel be
required? Will the expert be involved in discovery
proceedings, and possibly a trial? How much ad-
vance notice of any proceesings will be given so that
the expert can schedule the time ?

The letter must also explicitly outline the fees to be
paid. Ifthey do not, the expert should put these fees in
writing and require a written acknowledgement be-
fore any work is commenced. The fees should be for
the preparation of a report or opinion, meetings,
appearances at discovery proceedings, appearances at
court, and fees for any canceled court appearances for
which the expert has prepared. Out of town fees
should also be noted. Because of the uncertainty as to
how much time will be involved, since there is always
the possibility that the matter is settled out of court, the
fees should be on a per diem basis rather than on a flat
all-inclusive basis. Provision should also be made for
any expenses incurred.

Detailed instructions should be sought with respect
to the preparation. What are the questions which
should be examined? Who can the expert consult ?

If another lawyer or some other person contacts the
expert and wishes to discuss the case, no discussion
should be had until the expert contacts the lawyer who
retained the expert.

The agreement between the expert and the lawyer
should state very clearly that it is the lawyer who is
hiring the expert and will be responsible for all fees
and expenses. It should also state that the experts
account will be due when it is billed. The reasons for
these precautions are that the lawyer may not want to
use his or her own funds and may have difficulty
getting paid by the client. A well-run law office
usually does not hire experts therefore, until the client
has put money in trust for the payment of such ex-
penses.

The Expert on Trial

To a certain extent the expert is on trial. Since the
expert is retained to promote the client’s case, the
lawyer for the opposing party will do everything to
oppose tha expert’s opinion. There may be an attempt
to show that the expert is not very knowledgeable or
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experienced in the subject upon which an opinion is
being given. Counsel will try to get the expert to make
contradictory statement, and to appear as lacking
confidence. In ordertobe an effective expertanumber
of rules should be observed.
(1) Obtain and follow instructions from legal coun-
sel, but do not agree to express an opinion which you
do not in fact hold.
(2) Do not over-rehearse your testimony, otherwise it
will not sound genuine.
(3) Be very careful not to make errors in giving
testimony either during discovery proceedings nor at
the trial, since even minor errors may damage your
credibility.
@) Donotcontradictyourselfeither within testimony
or with anything that you have written or said before
unless you are able to explain why you are now giving
a different opinion.
(5) Do not promote the position of the party for whom
you are testifying, since it will reduce
your credibility as an independant professional.
(6) Do not appear to be unhappy about being called
upon to be in court.
(7) Do notbe hostile, arrogant, flippant, condescend-
ing, argumentative, rude or emotional.
@) Do not fidget, look about or yawn
%) Do not speak in too much technical language,
unless you define the terms and phrases you are using,
(10) Be confident.
(11) Answer the questions in a straightforward man-
ner by answering the questions that were asked, and
only those questions.
(12) If you do not understand the question or if it
cannot be answered in the manner in which it was
phrased, do not hesitate to ask the judge for assistance.
(13) Do not assume that the court is in possession of
certain facts.
(14) Speak slowly, clearly and loudly
(15) Dress as a professional advisor, which you are.
(16) Address a male Supreme Court judge as “My
Lord” and a female Supreme Court Judge as“M’am’’.
Judges of lower rank such as provincial court and
family court judges should be addressed as as “Your
Honour”. .
(17) Do not try to argue the case, since that is the
lawyer’s job, not the expert’s.

Lorne E. Rozovsky, Q.C. is a Halifax lawyer with the
firm of Patterson Kitz and adjunct associate professor
of law and medicine at Dalhousie University. Fay A. -
Rozovsky,J.D.,M.P.H. is president of LEFAR Health
Associates, Inc., a health management consulting firm,
and a visiting lecturer in health law at the Harvard
School of Public Health.
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ARTHROSCOPY PROGRAM
FOR O.R. NURSES

Orthopaedic and Arthritic Hospital
in conjunction with
Zimmer of Canada Limited
are pleased to offer a series of two-day
arthroscopy courses for operating room nurses

Course Director:

Robert Jackson, M.D., M.S., F.R.C.S.(C)
Course Instructor:

Marlene Muir, R.N.

Program Highlights...

* Peri-operative management of patients
undergoing arthroscopic surgery

* Anaesthetic techniques

¢ What to purchase

¢ Care, handling and sterilization of
instrumentation and equipment

¢ Normal/abnormal knee pathology

¢ Skills laboratory - models and videos

* Trouble shooting the video system

¢ Observation of OR arthroscopy procedures

Location:
Orthopaedic and Arthritic Hospital
43 Wellesley St. East
Toronto, Ontario
M4Y 1H1

Course Fee:
$175.00 per nurse - includes coffee breaks &
lunches. Does not include accommodation.

Registration: To register, phone or write:
Bette Hales, Zimmer of Canada Limited,
2323 Argentia Road, Mississauga,

Ontario L5N 5N3 v
Phone (416) 858-8588 FAX (416)-858-8747
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